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HE LEARNED COURT OF THE DISTRICT 
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AGAINST DECREE. 


TITLE APPEAL NO. LZ /2017. 


Original Suit No. 2 of 2004 in the 1.3 Court of 2"* 


Joint District Judge, Comilla. 
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Ahmed Hossain. 


Joynal Abedin all S/O Late Eaqub Ali, Vill. Sout 
Jaikamta. 

Abdul Malek, S/O late Ali Azzam, Vill-Raipur. 
Post North Jaikamta. P.S Sadar Dhaknhin, 
District: Comilla. 


Nasima Akhter.W/O Late Nasir Ahmed, Vill- 
Jagapur, P.S. Sadar Dhakhin, District: Comilla. 
Ayesha Khatoon. W/G Late Mir Hossain, Vill- 


Mandari, P.S Sadar Dhakhin, District. Comilla. 


Advocate 
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. Md. Nurul Islam, 


Nur Muhammed. 


Shamsul Hoque, 


Abul Khair. all sons of Late Mvi. Muhmmed Ali 
Hossain of Vill- Mandari, P.S Sadar Dhakhin, 
District. Comilla. 

Rezia Begum W/O late Torab Ali, 

Ibrahim Khalil, 

Muhammed Ali, 


Shamima Akhter, 
Rokeya Akter, all S/O) Late Torab Ali, Vill- 


Raypur, Post North Jaikamta. P.S Sadar Dhakhin, 
District: Comilla. _ 
Sabani Bibi, W/O late Monohar Ali, 
Momtazuddin, 
| Abdul Maleque, son of Late Monohar Ali, 


\ 
Monoara Begume, 


\ 


Advacate 


Md. Rafiqu! Islam 
Judges Court, Coniilla. 
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14. 


Morioum Begum. Daughters of Late Monohar 


Ali, Vill- Raipur; P.O. Hazotkhala, P.S Sadar 
Dhakhin. 


15. Abul Kalam, 
16. Abul Hasem. 


17. Nurun Nahar, 
18. Rabiya Begum. 
19. Nasima Begum. 
20; 


Sapali Akhter. Sons and daughters of late 


Suraj Mia. Vill- Raipur. P.O. Hazotkhala.P.S. 
Sadar Dhakhin. 


21. Sufia Khatoon. W/O Late Suraj Mia, 
22. Mobarak Hossain. 
23. Mafizul Hoque. - 
24. , Nazer Ahmed. ‘10 Joywel Abadin de vitl- Jaikam ba- 
25. - Jashimuddin, 
P 26. Bashirullah, 
| 2. 


Abul Kalam, all sons of Late Ibrahim Khalil, 
j Vill. Shikarpur. P.S. Sadar Dakhin. 
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28. Nasiam Akhter. W/O 


Kashunm Bari. 
29. 


Abdul Lauf. Vii 
P.S. Sadar Dakhin. 


Rokeya Begum W/O. Md. Maruf. V il]. Chona 
Bhatua, P.S. Barura, Dist. Comilla. 
30. Abdul Malek. 


3]. Abdul Khaleque sons of 1 


Late Abdul Samad . 
Vill. Jaikamta. 


32. Nurul Amin 


Muhammed Aii, Son of La: Aodui Samad. 
Vill. South Jaikamta. P.S. Sadar Dhakhii. 
District. Comilla. 


34.  Hazera Begum, W/O. late Sirajul Hoque. Vi 


Dhakhin Hazotiya,. 


35. Anowar Hossain.S/O Late Sirajul Haque, Vill 


Dhakhin Hazotiya. 


36. Abdul Rari. S/O Late Sirajul Hoque, Villa 


ge, 
Mandari. 


Jaheda Begum. 
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38. Zano Begum. Ali sons and daughters of iate 
Sirajul Hoque, Viil. Dhakhin Hazotiya, P.S. 
Sadar Dhakhin. Dist. Comilla. 

39.  Abul Mia. 

40. Moslem Mia, 

‘tl. Korpoler Nessa. 

42. Sahida Begum. all sons and daughters of late 

Ali Akbar, Vill. Joikamta, P.O. Jovkamta, P.S. 

Sadar Dakhin, Dist. Comilla. 

43. Ayesha Khatoon. 

44. Alek Hossain, 

45. Abdul Kader. 

46. Rabia Khatoon. 

47. Shaheda Begum. 

A8. Rehana Begum, ail Son and daughters ot Late 

Mir Hossain. vill. Mandari, 


Ar 


49, Fetema Khatoon. W/O Late Nasaruddin. Viil. 


Mandari, Upazilla. Laksam. 
50. Marium Bibi. S/O Late Ali Azam, Vill. 


Madari. 
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Hazera Bibi. W/O. Serajul Islam, Vill. South 
Hazatia, Upazill. Laksam, Dist. Comilla 

Joigun Bibi 
P.S. Laksam, 


Uni 
N 


, W/O. unknown, Vill. Jaikamta. 


53 Chand Mia, S/O. Abdul Aziz, Vill. Lakhipura 
54. Raveva Khatoon. W/O. Late Abdul Aziz Vill 
Mandari,. 


55. Habibullah, 

56. Abdul Mannan 

57. Nayantara. 

58. Jaheda Begum. 

9.  Lazatarnessa. 

Momena Khatoon all sons and daughters of 


Late Ali Mia, Vill. South Jaikamta. 


61. Md.Habib Ullah. S/O lete Ali Mia. 

62. Abdul Manan. Son of Late Ali Mia. Vill 
Jaikamta. 

63. 


Nayantara, W/O. Kala Mia, Vill. Shaktaa! 
P.S. Laksam, Dist. Comilla. 
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64. Jaida Khatoon. W/O. Abdul Samad, Vill. 
Shaktala, P.S. Laksam. Dist. Comilla. 
65. Nazaternessa. W/O. Abdul Hamid @ Muni 
Mia, Vill. Kalikapur, P.S. Barura, Dist. Comilla. 
66. Momena Khatoon. W/O. Mustafizar Rahman. 
Vill. Noapara. P.S. Barura, Dist. Comiila. 
67. Shamsul Hoque, 
68. ১8111001118. 
69. Kalimulla. 
70. Rahela Begum. all sons and daughter of Late 
Ashadulla. Vill. Jaikamta. 
71. Feroza Begum. W/O. of late Ali Akbor, Vill. 
Jaikamta, 
72. Lal Mati Bibi. W/O. Late Abdul Kader, Vill. 
Jaikamta, 
73. Abu Zaha, 
74. Masuima Khatoon. 
75. Saleha Begum. all sons and daughters ot Late 


Abdul Kader. 
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Advocate 


Rafiqu! Islam 
Jugges Coun, Coaiilla. 


Md. 


76. Rahima Khatoon. W/O. Late Abdul Mannan. 
Vill. Haldia, P.S. Laksam. 


77. Rahateruessa- W/O. Abdul Hashem. Vill. 


Chauddagram. Dist 


ol. 


Ramchandrapur. P.S. 


Comilla. ~ 


78. Shamsun Nahar W/O Abdur Rob, vill 
Maskipur. F.S. Barura. Dist. Comilia. 

79. Abdul Latif. Son of late Haji Abu Taleb, Vill. 
South Jaikamta. 

80. Faiz Ahamed. Son of late Anu Mia. 

$1. Rahima Begum. W/O. Ibrahim. 

82. Hafiza Khatoon. wo Anu Mia. Vil. 
Jaikainta, P.S. Kotwali. Dist. Comilla. 

83. Hafiza Khatoon. W/O. Abbas Ali. 

84. Abu Taher. 

85. Abdul Hoque. sons of Shamsul Hoque. 

36. Sharnsul Hoque. Son of late Salimuddin Vill. 
Raipur. 


87. Nurernessa, W/O Mafizur Rahman. Vill. 


Raipur. P.S, Laksam, Dist. Comilla. 
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88. Amena Khatoon. W/O. Julfu Mia, Vill. i 2 
Laxmipur. 
89. Anwar Hossain. 
90. Jaheda Khatoon all son and daughter of Late 
Serajul Islam, Vill. South Hazatia. 
91. Fazlur Rahman. Son of Late Ana Mia, 
92. Halima Khatoon W/O. Fazlur Rahman. 
93. Md. Kamal Hossain. Son of Serajul Islam 
Vill. South faikanita , P.S. Sadar Dhakhin. Dist 
Comilla. 
94. Shahid Uddin Ahmed. Son of Late Jahir 


Uddin Akmed, Vill. 


Mandari, P.S. Sadar 
Dhakhin. District. Comilla. 


"— MÀ Defendant -Respondant. 


Title Appeal is Valued at taka. 94,600/- only. 


Being aggrieved by and dissatisfied with the 


livered on. 06/11/2016 and Decree signed on. 
13/11/2016 by Mrs. Shyla Sharmin, 


Judgment de 


Ld. Joint District 
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Judge, 214 Court, Comilla. giving some illegal, findings 
and decision against these defendant Nos. 1-5 in the Title 
Suit no. 02 of 2004 and thus they as the appellants beg to 


prefer this title appeal on the following amongst other. 


GROUNDS. 


| For that the learned lower Court erred both in law and in 


fact in giving some illegal findings and decisions against 


these defendants. 


2.For that the learned court below erred both in law and in 
fact in holding that the defendant nos. 1-5 obtained 
fraudulent preliminary and final decree through partition 
suit no. 251 of 84 (78 of 1981) inspite of the fact that the 
plaintiffs had no locus standi to challenge the said 
judgment and decree. 


d. Ratiqu Islam 
Advacat 
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3. For that the Court below erred both in law and in fact in 


not holding that the present suit was barred by principle of 
= " ; ^ utr . 
resjudicata, and estoppel in as Such as the earlier 


preliminary and final decree were passed in presence of 


the plaintiffs and their predecessors. 


4. For that the court below erred both in law and in fact ir: 
holding that the deed nos. 


8056 and 5042 dated 
14.12.1968 and 03.06.1969 were fraudulent, fabricated, 


false, ineffective and non existent through which the 
defendant nos. 1-5 did not get title and possession over tne 
suit land inspite of that the executants of the said deeds as 
the defendant no. 17-18 of the earlier title suit no. 78 o! 


1981 and their heirs as the defendant nos. 51.52,54 of the 


present suit admitted transfer of suit land by the said deed 
nos. 8056 and 5042. 
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Advocate 


1১6৯ Court, Comilla. 


Md. Rafiqul Istam 


5, For that Fatema arid another did not transfer any land 
by Nadabi Mukhti patra dated 16.02.1983 and 17.02.1983 
Exhibit Ka, Ka(1) rather they ratified their earlier transfer 
by the said deeds. But the court below being misconceived 
illegally took negative view against the said Nadabi Patra. 
As such the said findings and decision cannot be sustained 


in the eye of law. 


6. For that the learned court below most illegally held and 
found that the plaintiffs became owners of 56 decimal 
land from Elemjan and her heirs and 91 decimal from 
Fatema ‘totalling 161 decimal land by several deeds 
although the alleged executants denied transfer to the 
plaintiffs and then took attempt to send the document for 


expart opinion in the present suit. 


|| 


7. For that the court below should have found the 


admitted title and possession of these defendants in the 
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suit land and vice versa the plaintiffs have or had no title 
and possession in any portion of the said land and ought to 


have dismissed the suit. The contrary findings ate not 
tenable in the eye of law. 


8. 


For that the court below should have found from the 
ecord that Ali mia, father of the plaintiff nos. 5-6 anid 
Abdus Samad father of the defendant nos. 13-16 were the 
defendant no. 8 and 11 in earlier title suit no. 78 of 198! 
and the plaintiffs nos. 1-11 having failed to produce titie 

o ham ěć 
deed.the learned court did not implead these as parties in 
the afore said suit. As such the court below ought to have 
held that the plaintiffs had no locus standi to challenge the 
title of these defendants in the suit land and aiso the 


decree of title suit no 78 of 1981. The adverse findings 


and decision are liable to be set aside. 
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9. For that the learned court below shouid have found 
froin the evidences on record that the plaintiffs failed to 
assert and prove manner of possession in the suit land and 


as such the court below ought to have discarded their 


claim of title and possession there in. 


10. For that the findings and decisions of the court below 
as regards acquisition of title of the plaintiffs in 161 
decimal of land and disbelief of title of these defendants 
are false, baseless and extraneous in nature. As such the 


said findings and decision are lable to be reversed and 
~be“ 


then removed from impugned judgment and decree. 
^ 


11. For that the court below should have held and found 
that the plaintiifs deeds were forged, ineffective and 
collusive by which they did not acquire any title and 
possession in the suit land. The contrary lindings are 
untenable in the eye of Jaw. 
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12. For that the rest would be urged verbally e£the time of 
hearing the appeal. 


CERTIFICATE 


I do hereby certify that I have gone through the papers and 
documents produced to me and in my opinion there are 


good grounds for this appeal and having prepared 


T 
undertake to support the grounds at the time of hearing 
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হাইকোৰ্ট বিভাগ রম নৎ (জে)২ ee সকাল 
HIGH COURT FORM NO.(J)2 | 
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 


District: Comilla. 


In the court of 2nd joint District Judge, Comilla. 
উপস্থিতঃ- ; 
Present: Ms. Shyla Sharmin, Joint District Judge. 
The 6th November, 2016. 

সালের ০মাকদ্দমা/মামলা নং 


Title Suit/Case No.02 of 2004. 


Md. Nurul Islam & others — ....... Plaintiff(s). 
Petitioner(s) 
Versus 
Ali Hossain & others | Defendant(s). 


Opposite Party. 
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This suit/case coming on for final hearing on (1) 


In the presence of 


Advocate(s) Shankar Kumar Saha for Plaintiff(s). 
Pleader(s) Petitioner(s) 
Advocate(s) Md. Rafiqul Islam for Defendant(s). 
Pleader(s) Opposite party. 


And having stood for consideration to this day, the court 
delivered the following judgment:- 

This is suit for partition filed by plaintiff side for 
declaring title over the scheduled lands along with recovery of 
khas possession over the 2nd scheduled lands and to declare 
preliminary decree of suit no.78/81 dated 26.08.84 passed by 


Ld. 3rd Sub-judge Court, final decree of the same Suit as 
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numbered 251/84 of Ld. 2nd Sub-judge Court along with to 
declare deed no.6404 dated 17.05.80, deed no.18652 dated 
23.12.95 as void, inactive and not binding upon plaintiff side. 
The fact in brief is that original owner of the scheduled 
lands was Tun Gaji and CR khatian no.48/122 was recorded in 
his name. Then he died leaving son Amiruddin and daughter 
Esha Bibi. Though CR khatian was recorded in the names of 
Amiruddin it never effected title possession of Esha Bibi. Then 
Esha Bibi died leaving two sons Najumuddin @ Nasarluddin 
and Basaruddin. As their mother Esha Bibi died in childhood 
maternal uncle Amiruddin brought up them and daughter of 


Amiruddin, Fatema was married to Nasaruddin. Then Ist, 2nd 
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and 3rd scheduled lands were sold in auction and Zamindar 
Hossam Haider Chowdhury purchased the lands. Then Hossam 
Haider executed "Brittinama' (বুতক্তিনামা)  no.1850 dated 
18.07.1911 in favor of Hossa Miah Madrashwa and after 
auction purchase Hossam Haider called for kabuliyat from 
Amiruddin, Nasaruddin and Basaruddin. Then they executed 
kabuliyat dated 27.03.1913. Nasaruddin sold 71 decimal lands 
to Altab Ali through deed dated 12.06.1919 and plaintiff no.12 
is the daughter of Altab. SA khatian no.75 was recorded in his 
A name. Nasaruddin died leaving wife defendant no. 18, four sons 
Mir Hossain and defendant no.6/7/8 and two daughters 


defendant no.9/10. Defendant no.11-16 are the heirs of Mir 
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Hossain. Amiruddin died leaving daughters Alemjan, Kulsum 

(predecessor of defendant no.19/20), Fatema, Joynab and sons 

Oli Ahamad, Ali Ahmad. After death of Oli Ahmad Fatema 

and Ali got the lands. Wife of Ali Ahmad executed nadabi 

deed in favor of defendant no.18, Alemjan sold 12 decimal 

y bye lands to plaintiff no.6 through deed no.153 dated 8/1/76 and 


she also gifted 44 decimal lands to her two minor grandsons 


through deed no.154. Then Sirajul Islam on behalf of the 
aforesaid minor as father sold the said 44 decimal lands to 
oe plaintiff no.1-4 through deed no.15663/15664/15665/15666 
and accordingly plaintiff no.1-4/6 has been in possession of 56 


decimal lands of the schedule. Defendant no.18 Fatema sold 91 
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decimal — lands — in — total —— through ___ deed 


no.2959/1990/4291/1918/3049/4292/2739 — registered — in 
different dates. Fatema defendant no.18 gifted 2 acres of lands 
to her sons Osman and. Mir Hossain through deed no.13205 
dated 26.06.76 and in suit no.72/78 defendant no.6 got 2 acres 
of lands through solehnama and he sold 58 decimal lands to 
plaintiff no.1-4/13-15/13-16 through deed no.2242/980/5990. 
Defendant no.11-16 got lands from father Nasaruddin and in 
solehnama executed in Suit no.72/78 and sold 114 decimal 
lands — to —— plaintiff — side — through —— deed 
no.3659/13580/2530/2522/2529/2521. Defendant no.6/7/8 and 


Mir Hossain sold 71 decimal lands through deed no.2682/2683 
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AZ 
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and defendant n0.6-8, Kulsum sold 4 decimal lands to 
plaintiffs through deed no.3356/155, predecessor of defendant 
no.12-17 sold 4 decimal lands and Amir Hossain as guardian 
of his minor son Anowar Hossain sold 19 decimal lands 
through deed no.8105, Mir Hossain as guardian of defendant 
no.13 sold 10 decimal lands through deed no.1718 and Mir 
Hossain also sold 20 decimal lands through deed no.1470 to 
plaintiff side. Defendant no.19/20 sold 12 decimal lands 
through deed no.3355 to plaintiff no.5. Father of defendant 
no.12 inherited 71 decimal lands. Accordingly plaintif? side 
has been in possession of 5.12 decimal of the scheduled lands. 


SA khatian no.18/19/20 of Mandari mouja, 206/207/190 ot 
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Joykamta mouja, 18/75 of Raipur mouja had been recorded in 


the names of plaintiffs' predecessor. Defendant 1-16 had 


fabricated two deeds no.8056/5042 from defendant no.17/18 in 


respect of 512 decimal lands of the schedule fraudulently and 


mentioned in the plaint of suit no.78/81 of 3rd Sub-Judge 


Court (renumbered as 305/81 in 4th Sub-judge Court) of those 


non-existent deeds. For the above mentioned suit plaintiffs' 


title over the suit lands has been affected. Defendant side 


managed ex-parte decree in suit no.78/81 (305/81) in secret 


and plaintiff side had no knowledge of the suit. Even plaintiff 


side was not aware of the deed no.8056/5042. Moreover 


plaintiff side got the information on 28.11.84. Plaintiff side 
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was dispossessed from the suit lands through execution case 


1/04 
09-7784 on 30.09.14 and thus cause of action arose and hence 


this suit is filed. 

On the other hand defendant no.1-5 by submitting w/s 
denied all material allegations and contending inter alia that the 
suit is not maintainable in its present form and manner; the suit 
is barred by defects of parties, consent, waiver, estoppels and 

acquiescence; the suit is barred by res judicata; there is no 
cause of action. According to w/s, Amiruddin was owner of 
"di 304 decimal, 181 decimal and 222 decimal lands of CR khatian 
no.7/48/122 respectively and CR khatian was recorded in his 


name. Nasaruddin and Basaruddin never had any title 
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possession over the scheduled lands. Amiruddins' daughter 


defendant no.18 Fatema Bibi was got married to Nasaruddin of 
Mandari mouja and he lived in the house of Amiruddin and his 
brother Basaruddin was the caretaker of Amiruddin's property. 

Then Amiruddin died leaving third wife Sabjan Bibi, two sons 

Oli Ahmad, Ali Ahmad, defendant no.18 as daughter from 3rd 

wife, daughter Joynab from 1st wife and daughters defendant 
no.17 (recently dead), Kulsum form 2nd wife. If Nasaruddin, 
Basaruddin fabricated any kabuliyat in respect of scheduled 

a a lands the same was inactive and illegal. Then Ali Ahmad died 
leaving wife Joygun, brother Oli and sister defendant no.18 as 


heirs. Oli Miah died leaving defendant no.18 as only heir. 


Joynab d/o Amiruddin and Joygun w/o Ali Ahmad executed 


nadabinama in favor of defendant no.18. Accordingly 
defendant no.18 got the total of the scheduled lands and sold 
145 decimal lands through deed no.8056 dated 14.12.1968 to 
defendant no.1/4/5 and 367 decimal lands to defendant no.1-3 
through deed no.5042 dated 03.06.1969. and defendant no. 1-5 
have been in possession of the scheduled lands. However, 
during liberation war Chouddagram SR office was burnt and so 
at present it is not possible to get certified copy and original 
copy was lost. In that situation defendant no.17/18 executed 
nadabinama deed dated 17.02.7983 in favor of defendant no. l- 


5. Then as plaintiff defendant no.l-5 filed partition suit 


৫১৮৫ 
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d 


no.78/81 in 3rd Sub-judge Court and defendant no.17/18 of 
present case was included as defendant no.1/2 of that suit 
fathers of plaintiff no.5/6/ 13-16 Ali Miah, Abdus Samad were 


included as defendant no.8/11 of that suit. In that suit 


defendant no.8/11 asked for deeds n0.8056/5042 and as those 


d uf 
it Then 


deeds were submitted they did not contest in that su 


plaintiff no.1-4 of the present suit submitted petition u/ord. 1 
rule 10 in that suit and the petition was disallowed as they 
failed to submit any deeds in support of their claims. 


ae we Defendant no.1-5 filed suit no.305/81 for permanent injunction 


against the plaintiffs of present suit in 4th Sub-judge Court and 


Ld. Court passed order for temporary injunction against the 
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plaintiff no.1/3-7/9/13-16 which is under proceedings in 
Laksam Assistant Judge Court (renumbered as 516/83). 
Plaintiff was well informed of the suit no.78/81 and 305/81 and 
fraudulently filed this suit only to harass defendant no.1-5 
plaintiff side has no title possession over the suit lands and the 
suit must be dismissed. 

Defendant no.51/52/54 submitted w/s supporting the case 
of defendant no.1-5. According to them, defendant no.51/52 
purchased 12 decimal lands of CR khatian no.7 from defendant 
110.12 1.6. heir of Kulsum through deed dated 17.05.1980. 
Defendant no.51 sold 4 decimal lands to defendant no.54 


through deed dated 23.12.1995. Plaintiff side has no title 
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possession and so the suit must be dismissed with cost. 
ISSUES 
The following issues have been re-framed after 
considering both parties' pleadings:- 
1) Whether the suit is maintainable. 


- d 2) Whether the suit is barred by res judicata. 


3) Whether the suit is barred by waiver, estoppels and 


acquiescence. 


4. Whether the plaintiff has title possession over the suit 


lands. 


C 78/81 is liable to be 


5) Whether partition suit n055]/4 


cancelled. 
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6. Whether deed no.8056 dated 14.12.68 , deed no.5042 
dated 3.06.69, deed no.6404 dated 17.05.80 and deed no.18652 


dated 23.12.95 is illegal, void and inactive. 

7. Is the plaintiff entitled to get relief as prayed for ? 

Findings & Decision 

As pwl of the suit Sirajul Islam ie. clerk of the 
Chouddagram Sub-registry office. 

To prove their case plaintiff side examined five 
witnesses, pw2-Nur Mohammad, pw3-Saleh Ahmad, pw4-Ali 
e^ pa Miah, pw-5 Mahabbat Ali, pw-6Mohammad Ali and submitted 


documents marked as from Exhibit-1 (series) to 13. | 


On the other hand, defendant no.1-5 examined Md. Ali | 
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Hossain as Dwl, Nurujjaman as Dwl1, Tofazzal Hossain as 
Dw2, Abu Taher as Dw3 and submitted documents marked as 
from Exhibit--5, ক/১, শখ» গ and =, 9/5, */2, 
Defendant no.51/52/54 examined Fajlur Rahman as 
Dw4, Ahmad Hossain as Dw5 and submitted documents 
Lg marked as exhibit-=6C3)/#(2)- 
Issue No.1, 2, 3 & 4 
As all the issues are related taken together for discussion 
and proper adjudication. 
C> a f According to defendant no.1-5, original owner of the 
scheduled lands was Amiruddin and CS khatian no.7/122/48 


[Ext.l, l/ka, l/kha] was recorded in his name. However, 


as 
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plaintiff side claims that original owner of the lands was Tun 
Gaji and he died leaving son Amiruddin and daughter Esha 

Bibi. But mistakenly named of Esha Bibi was not recorded in 

the mentioned CS khatian. In support of such claimed plaintiff 

side neither submits any documentary nor oral evidences. On 

the other hand, from CS khatian no.7/122/48 it is found that 

rd ৮৮ 

Amiruddin's name had been recorded as tenant. Plaintiff side 

also claimed that Esha had two sons Nasaruddin, Basaruddin 

and they got the share of their mother as heirs. Again plaintiff 

Owe side claimed that Zamindar Hossain Haider Chowdhury 
purchased the scheduled lands in auction when the rent of 


lands remained unpaid and through "Brittinama' no.1850 dated 
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18.07.1911 [Ext-9]. Then he called for kabuliyat from CS 
tenant Amiruddin and Nasaruddin, Basaruddin. Amiruddin and 
Nasaruddin, Basaruddin executed kabuliyat dated 27.03.1913 
[Ext-3/3(ka)] towards Hossam Haider Chowdhury. However, 
no auction documents in the name of zamindar Hossain Haider 
Chowdhury has been submitted before the court. Moreover on 
perusal of exhibit-3/3(ka) it is found that even those two 
kabuliyat do not disclose the fact how Hossain Haider 
Chowdhury became owner of the lands and in the deed no 
p auction deed number is mentioned. Accordingly it is 
determined that plaintiff side has failed to prove the validity of 


kabuliyat executed by Amiruddin and Nasaruddin, Basaruddin. 
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Moreover it is also not proved that as heir of Esha Bibi, 


Nasaruddin and Basaruddin got the scheduled lands. 


Beside this in the plaint plaintiff side claimed that heirs 


of Basaruddin died leaving wife and brother Nasaruddin. Then 


predecessor of plaintiff no.1-4 purchased share of Basaruddin's 


wife. However, in the plaint neither name of Basaruddin wife's 


(2518 


nor the portion of lands sold by her is mentioned and no deed 


number is also mentioned. So, it is not clear how much lands 


plaintiffs! predecessor purchased from Basaruddin's wife. 
ee from exhibit-1(ga)/1(gha) it is clearly proved that 


Basaruddin had no title possession over the suit lands as in SA 


khatian no.19/190 name of Basrauddin was not recorded as 
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tenant. 

Plaintiff side in plaint also mentioned that they 
purchased lands from defendant no.6-16 but number of deed, 
quantity of lands and names of vendees is mentioned. 

In the plaint it is claimed that Amiruddin died leaving 
sons Oli Ahmad, Ali Ahmad and four daughters Fatema 
Kulsum, Elemjan ie. defendant no.17, Joynab. However, 
defendant no.1-5/51/52/54 claims that Amiruddin died leaving 
3rd wife Sabjan, two sons, one daughter i.e. defendant no.18 
from Sabjan, one daughter Joynab from Ist wife, two 

"sd daughters Kulsum, Elemjan from 2nd wife. As two sets of 


defendants claim that during death of Amiruddin his 3rd wife 
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was alive the same be admitted as authentic and proved. 
Accordingly wife got 76.5 decimal, each daughter got 66.97 
and each son got 133.87 decimal lands. Then after death of 
Sabjan Bibi defendant no.17 (recently dead)/18 each became 
owner of total 82.27 decimal lands. Then Oli Ahmad died 
leaving wife and sister. Wife of Oli Ahmad executed 
nadabinama in favor of Fatema i.e. defendant no.18 of this suit. 
However nadabinama does not create any title and no such 
nadabinama has been submitted before the present Court. ১০. 
the plaintiff side has failed to prove that Fatema got the lands 


of Oli Ahmad. 


Then plaintiff side claimed that Elemjan sold 12 decimal 


তে 
ই 
rad SEES X C xt 
E ox eve Q ত 
NS lem DPS হি EM দু NN 
ই ৮ 
2) WEES REELS << - 
24 ডট কৱ EE exit 
NS ০ eS Y 
~ S TS < m ct rv A 
> CS cs T 
৮ ess <p> হি 
Ñ y 


SS 


LACK 


ASE Og < পুতি SS 4 V হুক ইল PEE: 
PEE EELS PREG QU < হরর, TERE হি ae 
1৯2 ESS ET we RM J EE ৰণ | JN S 
BS S 2২১1১ ২11 রতি বিডি 
oS সি 
IESUS SEQ UI eec Se ie us Eki 
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lands of plot no.532 CS khatian no.48 through deed no.153 
dated 08.01.1976 [Ext-2] to plaintiff no.6 and gifted 44 
decimal lands to grandson Nurul Hoque, Abdul Barik through 
deed no.154 [Ext-2(ka)] by mentioning all the plot numbers of 
CS khatian no.7. No boundary is mentioned in the deed 
y^ রি no.154. Then Sirajul Islam i.e. father of Nurul Hoque, Abdul 
Barik sold the 44 decimal lands of deed no.154 on behalf of his 
sons through deed  no.15663/15664/15665/15666 dated 
22.11.1979 [Ext.-2(kha)/2(ga)/2(gha)] to plaintiff no.1-4. So, 
title of plaintiff side over 56 decimal lands of the schedule is 


eC 


clearly proved. 


According to plaintiff side, predecessor of plaintiff no. l- 
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4 purchased 6 decimal lands through deed no.2959 dated 
8.04.1950 [Ext.-2/5). 20 decimal lands through deed no.429] 
dated 04.04.1977 [Ext.-2/ecs)] and 12 decimal lands through 
deed no.1900 dated 02.03.1954 [Ext.-2/=1] in total 38 decimal 
lands from defendant no.18. It is also claimed that defendant 
no.18 sold 20 decimal lands to plaintiff no.5 through deed 
no.1918 dated 20.02.76 [Ext.2/z). 21 decimal lands to plaintiff 
no.9-11 through deed no.3049 dated 11.03.76 [Ext.-2/&] and 
deed no.4292 dated 04.04.77 [Ext.-2/«], 12 decimal lands to 
- plaintiff no.8 through deed no.2731 dated 04.03.76 [Ext,-2/-«s] 
in total 91 decimal lands. Accordingly title of plaintiff side 


over 91 decimal lands is proved. 
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Plaintiff side in the plaint also claimed that pro-forma 
defendant no.6 got 2 acres of lands through oslehnama 
submitted in title suit no.78/72 as filed in 4th Munsef Court, 
Comilla, Then defendant no.6 sold 58 decimal lands to plaintiff 
side through deed no.2242 dated 16.02.78 [Ext.-2/s], deed 
no.980 dated 28.01.78 [Ext2/5] and deed no.5990 dated 
04.10.77 [Ext.-2/:5]. However, no document in relation to title 
suit no.78/72 is submitted before the Court to prove title of 
defendant no.6. Accordingly it is decided that plaintiff side has 
failed to prove their title through exhibit-2/e, 2/5, 2/5. 
Plaintiff side also claimed that heirs of Nasaruddin sold 


114 decimal lands to them through deed no.3659 dated 
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31.03.77 [Ext.-2/6], deed no.13580 dated 20.07.78 [Ext.-2/4]. 
deed no.2522, 2529, 2530 dated 15.02.79 [Ext-2^e, ৯/খ, 
a/a]. However, as plaintiff side failed to prove title of 
Nasaruddin over the suit lands and did not submit in support of 
title suit no.78/72 before the suit lands it is determined that 
plaintiff side has failed to prove their title and possession in 
respect of 114 decimal lands of the schedule. 
Plaintiff side in the plaint also claimed that defendant 
no.6-8 ie. heirs of Nasaruddin sold 71 decimal lands to 
e plaintiff side through deed no.2682, 2683 [Ext-200D. DI 
However, it is already determined that Nasaruddin had no utle 


possession over the suit lands so deeds executed by his heirs 
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are not legally effective at all. 


According to plaintiff side they purchased 2 decimal 
lands from Amiruddin's daughter Kulsum through deed 
no.3356 dated 18.03.76 [Ext.-2(*0] and the same is proved. 
However, though plaintiffs claimed they purchased 4 decimal 


lands from defendant no.6 and predecessor of defendant no. 12- 


( A 27 through deed no.1917 and 2 decimal lands from defendant 
no.7 through deed no.155 [Ext.2C), (D) the same is not 

proved at all. plaintiff side also claimed that Mir Hossain i.e. 

jut son of Nasaruddin sold lands to them through deed no.8105, 

1718, 1470 [Ext.2cs), (ম)] but as Nasaruddin's title was not 


proved plaintiff side did not attain any title possession through 
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the said deeds. 


Defendant no.19/20 i.e. heirs of Amiruddin's daughter 
Kulsum sold 12 decimal lands to plaintiff no.5 through deed 
no.3355 [Ext.-2@]. In the said deed and the same is proved. 

Though plaintiff side claims that plaintiff no.12 as 

^ daughter of Nasaruddin, Basaruddin got 71 decimal lands 

through inheritance title of Nasaruddin, Basaruddin was not 

proved and moreover from the plaint it is not clear as whose 
daughter she got lands and so the same is not prove at all. 

Accordingly plaintiff side claims title over 5.12 acres of 


scheduled lands through several deeds and as heirs of 


Nasrauddin. However, from the above discussion it is clearly 
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proved that plaintiff side has title over 161 decimal lands of the 


schedule and they have failed to prove their title over the rest 


/ 


350 decimal lands of the schedule. Moreover, as it is a suit for 
declaration scheduled lands must be specific. In the schedule to 
the plaint plaintiff side do not include any boundary of the suit 
lands and most of their deeds through which they claim title 
n over the suit lands do not include any boundary of 


possessio 


the lands purchased by them. So, it is determined that suit land 


is not specifically identified and accordingly plaintiff side is 
not legally entitled to get a decree of title in respect of the total 


5.12 acres of suit lands though their title over 161 decimal 


lands of the schedule is proved through several deeds. Plaintiff 
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side also claimed that they were dispossessed from the 2nd 


scheduled lands on 30.09.14 through decree execution case no. 


1/04 
7/84 and thus claimed for recovery of possession of the lands 


by evicting defendant side from the suit lands. However, as 
plaintiffs title in respect of 1.61 acres of lands of the schedule 
is proved and as there is no specific boundary of the said lands 
they are not entitled to get a decree for recovery of possession 
by evicting defendant no.1-5 from the suit lands over which 
they have been able to prove their title. Moreover, though it is 


admitted that plaintiff side had been dispossessed by the decree 


TM . 78/81 . " 
of partition suit no. 251/84 In respect of 5.12 acres of lands of 


the schedule they have seriously failed to prove title in regard 
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to the total claimed lands. 
Plaintiff side in the prayer of the plaint claimed relief 
against judgment, preliminary and final decree of partition suit 


78/81 
no. 551/84 


which according to them was obtained fraudulently 
by the defendant no.1-5 of present suit. Defendant no.1-5 in 


( A their w/s has claimed that plaintiff side was well informed of 


, 78/81 ৷ 
the partition suit no. 251/84 [Ext.-7(se)] and their predecessor 


submitted petition u/order 1 rule 10 for adding them as parties 
to the suit. But the petition was disallowed as they failed to 
submit documents in support of their petition. Against the said 
order they filed revision in the Honorable High Court Division 


which was also dismissed. The fact is admitted by plaintiff 
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side. However, plaintiff side claims that defendant no.1-5 with 
the help of defendant no.17/18 concocted nadabinama deed 
no.12598/12599 dated 14.06.83 [Ext.-ক/ক(>)] by mentioning 
the reference of deed no.8056 dated 14.12.68 in respect of 1.45 
acres of lands and deed no.5042 in respect of 3.67 acres of 
lands and mentioned of the both deeds in the 3rd paragraph of 
plaint of perpetual injunction suit no.305/81 which were shown 
as registered in Chouddagram sub-registry office. However, 
those deeds were not in existence at all and in the present suit 
defendant no.1-5 did not submit any copy of both deeds and in 
their w/s they claim that those deeds had been lost and for that 


reason in respect of 5.12 acres of lands defendant no.17 


p 


(recently dead)/18 executed nadabinama deed no.12598/12599 


dated 14.06.83 [Ext.-ক/ক(>১)]. Defendant side in the present 
suit submitted petition to exempt them from submitting copy of 
those deeds and through order dated 19.1 1.2014 they were 
debarred from submitting those deeds during evidence 
recording stage. Defendant no.1-5 even did not submit any 
certified copy of those deeds. From the record it is found that 
to prove the non-existence of those deeds plaintiff side 


submitted petition before the present Court to call for 


udi concerned register from the sub-registry office and the bearer 


from registry office deposed in the Court as PwI-Sirajul Islam 


and from the concerned register it was found that deed no.8056 
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was not registered in the Chouddagram Sub-registry office and 
the vendee of the deed no.5042 was some Rangu Miah i.e. not 
the defendant no.17/18. So, it is clearly proved that deed 
no.8056 and 5042 were not in existence and defendant no. 1-5 
obtained fraudulent preliminary and final decree through 


রি ! 78/81 . 
partition suit nO. 551/84 by submitting  nadabinama 


no.12598/12599 which was executed by mentioning deed 
no.8056/5042. According to law, nadabinama neither creates 


any title nor pass any possession in respect of any lands. 


| - 78/81 
Moreover, in the partition suit nO. 551/84 defendant no.l-5 


attained decree on basis of nadabinama which were executed 


on basis of two fraudulent and non-existence deed 
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no. 8056/5042 and through which defendant 170, 1-5 did not get 


any title possession over the suit lands. Though in the w/s it is 


| _ , - . 78/81 
claimed that defendant no.18 in partition suit. no. 251/84 


admitted that she sold lands to defendant no.1-5 it is already 
decided that nadabinama does not create any title and judgment 
decree of that suit was obtained by them fraudulently on basis 
of two non-existence deeds. Defendant no.51/52/54 supported 
the statements of defendant no.l-5 which has already been 
proved as false and fraudulent so, there is no legal basis to 
consider their claim too. However, from the record and 
evidence it is found that they purchased 12 decimal lands from 


defendant no.22 i.e. son of Amiruddin's daughter. Kulsum 


through deed no.6404 dated 17.05.80 [Ext.-ক€>)] and the said 


deed did not affect title of plaintiff over the suit lands. 
Accordingly deed no.18652 dated 23.12.95 [Ext.ক(=২)] also 
did not affect title of plaintiff side over the suit lands which 
was executed by defendant no.51 in favor of defendant no.54. 
In the present suit plaintiff side claims to declare the 
judgment, preliminary and final decree as void, ineffective 
along with to declare deed no.8056/5042 as fabricated, false, 
inactive. From the above discussion it is already determined 
that plaintiff side has title over 1.61 acres of the scheduled 
lands and their title have been affected by the judgment decree 


ns ৰ 78/81 is 
of partition suit no. 551/84 and it is also proved that defendant 


তিল ৰ E কপ 
দায় 


লাগা & 


side obtained fraudulent decree in respect of the scheduled 
lands which affect title of plaintiff side in respect of 161 
decimal lands. However, as it is already decided that plaintiff 
side has failed to prove title over total 5.12 acres of lands 


legally it is not possible to pass a decree for cancelling 


1 i - ' 78/81 : : 
judgment decree of partition sult no. 551784 which was filed in 


respect of 5.12 acres of lands. 
Beside these, it is already decided that deed 
-  no.8056/5042 has no existence at all and so those deeds are 
void ab initio. However, as plaintiff side has failed to prove 
their title in respect of total 5.12 acres of lands they are not 


entitled to get a decree against the deeds also. Moreover, as 
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those deeds do not exist at all declaration of those deeds as 


illegal and void is not necessary at all. 


Hence, the issues are decided according to the above 


discussion. 


Issue No.5 

It is already been decided that plaintiff side has clearly 
proved their title over 161 decimal lands of the schedule but as 
no specific boundary has been mentioned in the schedule to the 
plaint plaintiff side is not entitled to get a decree for 
declaration of title along recovery of possession by evicting 
defendant no.1-5 from that 5.12 acres of lands of the schedule. 
As plaintiff side is not legally entitled to get a decree tor 


declaration of title along with recovery of possession 
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accordingly they are not entitled to get relief against other 
prayers of the plaint too. 

So, it is determined that plaintiff side is not entitled to 
get relief as prayed for. 

Court fee paid is correct. 

Hence, 

r | (৮ ORDERED. 
that the suit be dismissed on contest against defendant 


no. 1-5/51/52/54 and ex-parte against the rest without any cost. 


Written & corrected by me. 


Sd. Illegible Sd. Illegible 
6.11.16 (Shyla Sharmin) 
2nd Joint District Court, 6.11.16 
Comala. 2nd Joint District Court, 
Comilla. 
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বেলা-কুমিল্া । 

মোকামঃ uem জেলা জজ ২য় আদালত, কুমিল্লা | 
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মানদারী, eae বাদী মৃত তোরাব আলীর ওয়ারিশ৪-৫ Pi 
রেজিয়া বেগম, পতিমৃত-তোরাব আলী, ৫(খ)-পুত্রঃ ইব্রাহীম 
খলিল, ৫(গ)-পুত্ৰঃ৪ মোহাস্মদ আলী, ৫ছে(ঘ)-কন্যাঃ শামিমা আক্তার, 
৫)ঙ)-কন্যাঃ রোকেয়া আক্তার, পিতাম্থত-ততান্নাৰ আলী, Me- 
রারপুর, থানা-লাকসাম, — ৬) মনোহর আলী, 


পিতাম্বত-আশলী Fen, mema, 4) yo Bat, Pi 
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সফর আলী, ৮) Tk খাতুন, পকত্তি-সুরষ্জ Priest, সাৎ-লাই পুল, 
>) মোবারক হোলেন, ১০) ri হক, >>) cera আহাম্মদ, 
ন্সিতা-জবর্নাল আবদিন, সাৎ-পঃ জনবকামতা, নৃত shat খাতুন 
এর riak ১২(ক)-জপসিম উদ্দিন, ১২৫খে)১-বশির্প Eu, 
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বেগম, পতি-মোঃ মার্ক,» সাৎ-ছোট বাতুক্সা, থানা-বক্ষভা, জেলোা- 
কুমিল্লা, ১৩১ আবদুল মালেক, ১৪) আবদুল খালেক, BSa Prst- 
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>) STEN CACHA, ২১ আহাম্মদ হোসেন, ৩) জয়নাল আবদিল, সৰ্ব 
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নেছা, পত্িমৃত-আলী Curi, ৪(খ)-পুত্ৰঃ আঃ MCITP, ec 
কন্যা মরিয্নম বিবি, সর্ব পিতামৃত-আলী Seer, লাৎহৎ-ব্ৰাইপুক্প, 
সশোঃহ-হাজতশখোলা, থানা-লাকসাম, SDAR নাছিমা আক্তার, 
প'তি-নাছির আহাম্মদ, সাং-জগৎুপুর, থানা-কোতৰব্ৰালী, ভিলা 


কুমিল্লা (Amended vide order dated 17.04.2000) .... বিবালীগন্ন i 
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vide order no.92 of 23.03.95), ১৮১ ফাতেমা খাতুন, পাভিস্ৃত- 


নছর উদ্দিন, সাং-মান্দারী, উপজেলা-লাকসাম, CI FRA fafaa 
ভয়াব্সিশঃ-১৯) মরিয়ম বিবি, PSS ST etm. aR- 


মান্দারী, 20) হাজেরা বিবি, oft Raga ইসলাম, সলাৎ-লক্ফষিন্দ 


wr 
হাজতীন১ | উ-পজেলা-_লাকসাম, a ৷ --- €মাকাবিলা 
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বিবাদীৌপনের পক্ষে মি. ans ARPS ইহসলাম, এভভোকেছজলদেন্ন 


সাক্ষাতে আদেশ হয় ocu, that the suit be dismissed on contest 
against defendant no.1-5/51/52/54 and ex-parte against the rest 


without any cost. 
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